
1 I like it I'll start watching FX.

2 So that is the option value that

3 I'm talking about, so I don't see how that

4 concept, at least how I'm using it here, can

5 be applied to premium tier.

6 a Maybe I didn't ask it properly.

7 If I moved up to a premium tier, I can still

B stand around and discover new channels on this

9 new tier just as easily at a costof_
10 as I could scan the 100 or so other channels?

11 A Right, after you drop the.ou
12 are free to play around in that space, and you

13 might experiment with something and decide you

14 like it.

15 a So by moving - does - Comcast's

16 decision to move the NFL Network to a premium

17 channel, does that necessarily destroy this

1B option value or does it diminish it?

19 A It largely destroys it, I mean for

20 the contex1I'm trying to use it in. Because

21 I can no longer turn over to the NFL because

22 someone tells me that Cowboys, San Francisco
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1 playoff game from 1993 is being replayed.

2 Q Okay. Further on in that

3 paragraph you have a clause, because of lack

4 of information. Do you see that? Paragraph

5 24, you say, only if they pay a substantial

6 fee they may, hyphen, because of lack of

7 information, hyphen, forego that programming.

8 What do you mean by that?

9 A Let me just read that.

10 Q Sure.

11 A Sure. So this is a personal

12 experience. but every time that playoff game

13 shows up on NFL Networ!<. I can't help myself

14 but watching that to the exclusion of

15 everything else. It puts me back in a stat of

16 mind where I was in 1993 when I watched that

17 playoff game.

18 Q You are talking about old playoff

19 games.

20 A Yes.

21 Q I thought I had earlier they don't

22 carry - the NFL Network doesn't carry playoff
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1 games?

2 A They don't carry life playoff

3 games. That's how I interpret it. They carry

4 classic playoff games.

5 Q Thank you. I'm sorry to interrupt.

6 A So I was flipping through the

7 channels, and because my MVPD carries it, on

8 a fairly penetrative tier, I got to experience

9 something by accident. And I wouldn't have

10 known what the programming was on the NFL

11 Network had I not kind of flipped through the

12 channels. And that opportunity or experience

13 is being deprived.

14 Q So that is what you mean by the

15 lack of information?

16 A That's right. That's right.

17 MR.SCHONMAN: Your Honor, that

18 concludes my five minutes.

19 JUDGE SIPPEL: That's fine Very

20 interesting.

21 Now is there any more redirect on

22 that? Mr. Schmidt?
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1 MR. SCHMIDT: None here, Your

2 Honor.

3 JUDGE SIPPEL: Anything from your

4 side, Mr. Burke?

5 MR. BURKE: I just have two

6 questions, Your Honor. Sorry for that, but I

7 just want to make sure the record is clear.

8 May I?

9 JUDGE SIPPEL: If there are two

10 questions. I've had different

11 interpretations.

12 BY MR. BURKE:

13 Q You talked about the MASN case.

14 There are two different MASN cases, one

15 involving Time Warner, and one involving

16 Comcast, that you referenced. The Comcast

17 case, there was no decision, isn't that

18 correct?

19 A It was resolved, I don't know if

20 there was no decision -

21 Q There was no order of the FCC that

22 decided the merits of the case.
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1 A There was an order by the FCC that

2 effectively decided the merits of the case.

3 The RSN provision -

4 Q Effectively.

5 A No, the RSN provision that was put

6 into the Adelphia order was motivated by the

7 conflict that we were discussing. The FCC in

8 its order cited my testimony in its section to

9 grant relief to unaffiliated RSNs. So there

10 was an order, yes, there was an order.

11 That issue went away. If you

12 notice the carriage dispute evaporated a few

13 weeks after the FCC's order in Adelphia.

14 Q Was there ever a final decision by

15 the FCC or an arbitrator or the media bureau

16 on MASN's complaint?

17 A No, and there didn't need to be

18 after the FCC's -Adelphia order.

19 Q The answer is no?

20 A Correct.

21 Q And with respect to the Time

22 Warner matter, that was a media bureau
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1 decision that is on appeal to the FCC right

2 now?

3 A I am not sure where it is now.

4 do not know.

5 JUDGE SIPPEL: What was the

6 second one, MASN?

7 MR. BURKE: They're both MASN,

B Your Honor.

9 JUDGE SIPPEL: MASN two?

10 MR. BURKE: The Comcast MASN

11 case, and the Time Warner MASN case.

12 JUDGE SIPPEL: Thank you.

13 MR. BURKE: And that's what I

14 wanted to make sure we had clarified.

15 Thank you.

16 JUDGE SIPPEL: That concludes it.

17 Well, we thank you very much. You

18 are excused. You can stay in the courtroom or

19 not as you see fit.

20 (Witness excused)

21 JUDGE SIPPEL: It's quarter after

22 1:00. We are supposed to come back at 2:30.
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1 Is that doable? Or do you want 15 more

2 minutes? You want quarter of? We can come

3 back at 2:30 or quarter of 3:00? What is your

4 preference?

5 MR. CARROLL: The hour and a half

6 to make sure we have time to get there. It's

7 your call, Your Honor.

8 JUDGE SIPPEL: Two thirty.

9 (Whereupon at 1:16 p.m. the

10 proceeding in the above-entitled

11 matter went off the record to

12 return on the record at 2:30 p.m.)

13 JUDGE SIPPEL: Let's go on the

14 record then.

15 MR. SCHMIDT: I'd like to call Mr.

16 Furman as our next witness.

17 JUDGE SIPPEL: Mr. Furman, would

18 you come forward, please. I'm going to ask

19 you to raise your right hand, so I can swear

20 you in.

21 WHEREUPON,

22 RONALD FURMAN
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1 was called as a witness and, after having been

2 first duly sworn, was examined and testified

3 as follows:

4 JUDGE SIPPEL: Please be seated,

5 sir. Are those your water bottles?

6 THE WITNESS: Yes.

7 JUDGE SIPPEL: Good. Okay. You

8 put them there ahead of time. That's

9 excellent. That's wonderful. You may

10 proceed, Mr. Schmidt.

11 DIRECT EXAMINATION

12 BY MR. SCHMIDT:

13 a Mr. Furman, could you introduce

14 yourself to the Court?

15 A Ronald H. Furman, currently

16 employed at the National Football League.

17 a Okay. How long have you been with

18 the National Football League?

19 A With the National Football League,

20 approximately three years.

21 a VVhat are your responsibilities

22 with respect to the NFL Network?
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1 A I am responsible for the sales and

2 marketing implementation and strategy of the

3 NFL Network, and also NFL.com, but,

4 specifically, to the NFL Network sales and

5 marketing.

6 a Did you have experience in sales

7 and marketing, is that advertising?

8 A It is. It's advertising sales.

9 a Did you have experience in

10 advertising before you came to the NFL

11 Network?

12 A I have, yes.

13 a At the risk of not wanting to age

14 you, how far does that experience go back?

15 A Approximately three decades.

16 a In your experience, both at the

17 NFL Network, and prior to joining the NFL

18 Network, do networks depend on advertising

19 networks, like the NFL Network?

20 A Yes, they do.

21 a How so?

22 A They are a source of revenue to
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1 amortize the cost of their programming, and

2 basically reach their consumers and viewers.

3 Q Do you recall offering some

4 written testimony in this case?

5 A I do.

6 MR. SCHMIDT: Your Honor, if I may

7 approach, I'd like to -

8 JUDGE SIPPEL: Please, do.

9 MR. SCHMIDT: - mark this into

10 evidence. I've marked for identification a

11 document that says, "Written Testimony of

12 Ronald Furman", as ENT 194.

13 (WHEREUPON, THE DOCUMENT REFERRED

14 TO WAS MARKED AS EXHIBIT ENT 194

15 FOR IDENTIFICATION.)

16 BY MR. SCHMIDT:

17 Q Is this your written testimony in

18 this case, Mr. Furman?

19 A It is.

20 Q You, in fact, signed it?

21 A I did.

22 MR. SCHMIDT: Your Honor, at this
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1 point, we'd like to move it into evidence.

2 JUDGE SIPPEL: lNhat would the

3 number be? Do you have on there?

4 MR. SCHMIDT: 194. It's not

5 stamped.

6 JUDGE SIPPEL: lNhat's identified

7 as 194.

8 MR. SCHMIDT: Yes, sir.

9 JUDGE SIPPEL: I'm instructing --

10 this is my instruction to the reporter. This

11 document will be marked as ENT 194 for

12 identification, and you're moving it into

13 evidence atthis time, also?

14 MR. SCHMIDT: Yes, sir.

15 JUDGE SIPPEL: Is there any

16 objection?

17 MR. PEREZ-MARQUES: No objection,

18 Your Honor.

19 JUDGE SIPPEL: Okay. Then ENT 194

20 is identified as received in evidence as 194.

21 (WHEREUPON, THE DOCUMENT REFERRED

22 TO, PREVIOUSLY MARKED EXHIBIT NO.
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1 ENT 194 FOR IDENTIFICATION, WAS

2 RECEIVED IN EVIDENCE.)

3 JUDGE SIPPEL: You may proceed,

4 sir.

5 MR. SCHMIDT: Thank you, Your

6 Honor. I'm going to go through this really

7 briefly with you, Mr. Furman, because we do

8 have your written testimony. I want to just

9 summarize it very quickly for the Court.

10 BY MR. SCHMIDT:

11 Q We were talking about advertising.

12 In your experience, are there networks that

13 compete with the NFL Network for advertising?

14 A Yes.

15 Q Could you identify some of those

16 networks for us?

17 A In the sports arena, it would be

18 the family of ESPN Networks, ESPN1, 2, and the

19 variety of those, the Major League Baseball

20 Network, networks such as Versus, the Golf

21 Channel, MBA channel, and so on.

22 Q And how do you know those networks
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1 compete with your network, the NFL Network?

2 How do you know those advertisers, I'm sorry,

3 complete with your network?

4 A In the broadest sense, those

5 networks are considered part of the sports

6 genre, and the sports programming. And

7 advertisers, many times, preselect that they'd

8 like to be involved in the sports environment

9 for a variety of reasons, and then determine

10 which sports networks that they'd like to

11 place their advertising on.

12 Q You referred -

13 JUDGE SIPPEL: Does that include

14 MASN, also?

15 THE WITNESS: Excuse me?

16 JUDGE SIPPEL: MASN, does that

17 include MASN? You said MLB, what about MASN?

18 THE WITNESS: It might on a select

19 basis, Your Honor.

20 JUDGE SIPPEL: So you deliberately

21 left them off that list.

22 THE WITNESS: There are a variety,
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1 there are a large number of them.

2 JUDGE SIPPEL: Okay. These are

3 examples.

4 THE WITNESS: Yes.

5 JUDGE SIPPEL: Thank you, sir.

6 BY MR. SCHMIDT:

7 Q You refer in your written

8 testimony to a threshold, a 50 million

9 subscriber threshold. Can you explain what

10 you mean in referring to that threshold?

11 A Advertisers use a variety of

12 metrics to determine how they will look at

13 different sports networks, and sports

14 properties. And, as a loose benchmark, 50

15 million tends to be about the number that

16 gives about half of the cable homes in the

17 United States, which is approximately 92-98,

18 so they look at that as giving it an

19 opportunity to kind of have a footprint.

20 It's point of entry. It's not a

21 hard and fast rule. It's an opportunity for

22 them to start to pre-categorize which networks
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1 they may want to invest in. It gives them an

2 understanding of what ratings potential might

3 be.

4 a VVhat happens the further that a

5 network falls below that threshold for their

6 advertising?

7 A The smaller the distribution, the

8 smaller the network, the more difficult it is

9 to be considered by advertisers for their ad

10 dollars.

11 a Does it make it impossible for

12 every advertiser?

13 A I don't believe impossible is the

14 way to do it, but very difficun.

15 a Do you believe that Comcasi's

16 tiering of the NFL Network affected the NFL

17 Network's ability to compete for advertising?

18 A The Comcast decision to remove the

19 NFL Network from its most basic tiers affected

20 our distribution level, and then affected our

21 ability to compete in advertising dollars,

22 yes.
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1 Q How do you know that happened?

2 A We had -- it was a very public

3 issue that was going on. It happened at the

4 time of the year that was very important for

5 us in a pre-selling season, that's commonly

6 known as the up-front in the advertising

7 business. And it was mentioned to us by a

8 variety of clients, and/or the agencies that

9 they employ to actually purchase and monitor

10 the advertising time.

11 Q Now, have you -- is it your view

12 that you've nevertheless had some success in

13 your advertising since that time?

14 A We had success, yes.

15 Q Do you have an opinion as to

16 whether your success would have been even

17 greater had you not been tiered by Comcast?

18 A Advertisers like big ratings.

19 They like consistent ratings, and they like a

20 footprint that's as large as it can be. And

21 there's no doubt that if we had had increased

22 distribution, we would have additional success
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1 in bringing in advertisers.

2 MR. SCHMIDT: That's alii have

3 for you, Mr. Furman. Thank you. Thank you

4 for joining us today.

5 JUDGE SIPPEL: All right. You'll

6 now be cross examined by Comcast's attorney,

7 Mr. Perez. Your witness.

8 MR. PEREZ-MARQUES: Thank you,

9 Your Honor.

10 CROSS EXAMINATION

11 BY MR. PEREZ-MARQUES:

12 Q Mr. FUrn1an, it's not your

13 testimony that the NFL Network's advertising

14 problems are only because of Comcast

15 distribution, is it?

16 A No, it is not.

17 Q In fact, it's not the only reason

18 that the NFL Network has had advertising

19 problems.

20 A There are a number of reasons that

21 the NFL Network competes, and doesn't compete

22 for advertising dollars: distribution being
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1 one of them, but not the only one.

2 a There are a number of reasons that

3 the NFL Network has lost advertisers, correct?

4 Besides Comcast distribution.

5 A Not, necessarily, that I'm aware

6 of.

7 a Your testimony is that Comcast

8 distribution is the only reason that the NFL

9 Network has lost distributors -- lost

10 advertisers. Excuse me.

11 A Yes.

12 a Thank you. You'll have to clarify

13 that point.

14 A The NFL Network, through its

15 distribution, and its distribution challenges,

16 has lost advertisers. It is not the only

17 reason that advertisers may choose, or not

18 choose the NFL Network.

19 a And, in fact, those distribution

20 challenges, some of which don't include

21 Comcast, are even, themselves, not the only

22 reason the NFL Network has lost advertisers.
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1 Isn't that correct?

2 A Correct.

3 0 And it's not the only reason that

4 the NFL Network has lost advertising dollars

5 from companies that remained advertisers.

6 A Correct.

7 0 In fact, for example, the economy

8 has affected your advertising revenue, has it

9 not?

10 A Correct.

11 0 The economy has affected

12 everyone's advertising revenue.

13 A Agreed.

14 0 It has affected some companies

15 more than others, some advertisers more than

16 others.

17 A Yes, sir.

18 0 Companies have had to cut back on

19 their advertising because of economic

20 difficulty. Correct?

21 A Some have, yes.

22 0 One category of those companies
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1 would be car companies, in particular. Isn't

2 that right?

3 A Yes.

4 Q It's well-known that car

5 companies, such as , have had

6 to cut back their advertising bUdgets because

7 of the economy.

8 A Specifically,

9 is there a larger group of automotive

10 companies that we're speaking of?

11 Q Car companies, in general, are

12 having a tough time this year, aren't they?

13 A The automotive category is

14 challenged, yes.

15 Q And as part of that challenge,

16 they've had to cut back on their advertising.

17 Isn't that right?

18 A It appears that they have. I'm

19 not the ultimate arbiter of what they actually

20 do, but I would say that generally in the

21 early part of 2009, they appear to have cut

22 back on some of their advertising, yes.
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1 Q And in 2008, as well. Correct?

2 A Again, I can't speak for what they

3 would have spent at other networks, or in

4 general. All of that's anecdotal.

5 Q Right. You're not privy to the

6 discussions within the advertisers. Correct?

7 A I'm not privy to the discussions

8 at the automotive companies, as to where they

9 may have spent their dollars.

10 Q And it's the automotive companies

11 who decide how to spend their advertising

12 dollars.

13 A Ultimately, it's a decision that's

14 made between the automotive companies and

15 their advertising agencies. They bring the

16 advertising agencies as their partner into the

17 process, and empower them to go out and invest

18 their advertising dollars.

19 Q But the client, the advertiser,

20 has the ultimate say. Isn't that right?

21 A Yes.

22 Q They make the decision how to
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1 spend their advertising dollars. Isn't that

2 right?

3 A There's not a yes, or a no answer

4 to that, because the decision of where to

5 invest those dollars may, in fact, be made by

6 the advertising agency advising the client.

7 The client would generally be the one to

8 determine if the amount of money that's

9 invested is appropriate or not.

10 Q And you're not privy to the

11 conversations within the advertiser as to how

12 much money to spend on advertising.

13 A For those particular companies,

14 no.

15 Q For any companies.

16 A No.

17 Q And you're not privy to the

18 conversations between the advertisers and

19 their media buyers, are you?

20 A Once again, that's not,

21 necessarily, a yes or no answer, because there

22 may be times where we've had, in general,

Unsigned 1129



1 conversations with advertising agencies and

2 their clients in the same room, at the same

3 forum where they discuss different things that

4 they would like to do relative to the

5 particular network or networks that you

6 represent. So, in that case, you would hear

7 their conversation, and their thoughts about

8 what they like, and don't like in an effort to

9 try to drive their business. But, as an

10 overall piece, no, I would not be privy to

11 overall conversation.

12 Q It's a fact, isn't it. that

13 advertisers and media buyers who advertise on

14 the NFL Network, have conversations about that

15 decision to which you are not privy.

16 A Correct.

17 Q You have no information about

18 those conversations. •

19 A Correct.

20 Q Have part of the NFL Network's

21 advertising problems been caused by bad

22 customer service?
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1 A I'm not aware of that.

2 Q Are you aware of any instance

3 where an advertiser complained that the NFL

4 Network staff was arrogant or rude?

5 A I'm not aware of a particular

6 instance. We endeavor, as all companies do,

7 to make sure that our customer service and

8 technical backroom operations are up to

9 standards that are acceptable in the industry.

10 Q Okay. But, do you understand that

11 - do you, in fact, recall that despite that

12 endeavor, there's been times when you failed,

13 and, instead, clients believe that your staff

14 had been rude and arrogant?

15 A I can't agree to knowing if they

16 were rude or arrogant. I'm not personally in

17 knowledge of rude or arrogance. I'm sure that

18 like any company, there have been times where

19 we could have done a better job.

20 Q But you don't recall any

21 exceptional instance in which a significant

22 advertiser complained that your staff had been
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1 rude and arrogant?

2 A Idono!.

3 MR. PEREZ-MARQUES: I'd like to

4 mark for identification, Your Honor, Comcast

5 Exhibit 510.

6 JUDGE SIPPEL: 510.

7 MR. PEREZ-MARQUES: May I

8 distribute copies?

9 JUDGE SIPPEL: Please, do. Yes,

10 to the witness first, two up here.

11 THE WITNESS: Thank you.

12 BY MR. PEREZ-MARQUES:

13 Q Mr. Furman, I'll give you a moment

14 to read this, but my first question will be

15 whether you recognize this as an email that

16 you wrote to Hans Schroeder on October 29th,

17 2007, with the subject line,_

18 JUDGE SIPPEL: That's going to be

19 marked for identification while you're doing

20 that as Comcast Exhibit 510 for

21 identification, as Mr. Perez has identified it

22 on the record.

Unsigned 1132


